Response of the Governnment of the United States
to May 1, 2000 Petition
Case No. 12.185 (M chael Dom ngues)

The Government of the United States submts this
response to the petition filed in Case No. 12.185 (M chael
Dom ngues). The Government of the United States
respectfully requests that the Inter-American Comm ssion on
Human Ri ghts (“Comm ssion”) declare the petition
i nadni ssi bl e under Commi ssion Regul ation 34 (a)-(b)!: The
petition fails to state facts that constitute a violation
of rights set forth in the American Declaration of the
Ri ghts and Duties of Man (“Anerican Declaration”) and is
mani f estly groundl ess.

The petition in this case clains that the execution by
the State of Nevada of a death sentence inposed on M.
Dom ngues woul d violate the international obligations of
the United States. Petitioner alleges that the inposition
of capital punishnment on an individual who conmitted a
capital offense at the age of sixteen or seventeen years
old violates the Anerican Declaration, the treaty
obligations of the United States, customary internationa
| aw, and a jus cogens norm of international |aw

Wiile the United States accepts and respects the
inherent right to life of all individuals, it is not bound
by any principle of international |aw which prohibits the
execution of juvenile offenders. The right to life — as
recogni zed and protected by various international |egal
i nstruments — does not proscribe capital punishnent of
of fenders who conmt capital offenses when they are sixteen
or seventeen years old, so long as the sentence is inposed
and carried out in accordance with due process. The
United States recogni zes that sonme treaties would bar the
i nposition of the death penalty on juvenile offenders such
as M. Dom ngues, however, the United States has accepted

I Inter-American Conmi ssion on Human Rights: Rules of Procedure Article
34, O her Gounds for Inadnmissibility

“The Comm ssion shall declare any petition or case inadmni ssible when:

a. it does not state facts that tend to establish a violation of the
rights referred to in Article 27 of these Rules of Procedure;

b. the statenments of the petitioner or of the State indicate that it is
mani festly groundl ess or out of order; or,

C. supervening information or evidence presented to the Comm ssion
reveals that a matter is inadnmi ssible or out of order.” 40 |.L.M 752,
Reports and O her Docunents (May 1, 2001).



no obligation under these instrunents that woul d prohibit
the State of Nevada from carrying out this sentence.
Furthernore, there is no customary international |aw or jus
cogens principle that prohibits the execution of offenders
by the United States at the federal or state level. On
this basis, therefore, the Conm ssion should dismss the
petition filed in this case under Regulation 34 (a)-(b).

FACTS AND PROCEDURAL HI STORY

On Cctober 22, 1993, sixteen-year-old M chael
Dom ngues brutally nurdered Arjin Chanel Pechpo and her
four-year-old son, Jonathan Smth. After the victins
arrived hone, where Dom ngues was waiting for them
Dom ngues threatened Pechpo with a gun and tied her up with
a cord which he used to strangle her. He then ordered the
boy to take off his pants and get into the bathtub with his
not her’ s dead body. When an attenpt at el ectrocuting the
four-year-old fail ed, Dom ngues stabbed Jonathan with a
knife multiple tines, killing him Two weeks before the
nmurders, Dom ngues told his girlfriend of his plan to beat
up and kill a person in the neighborhood. After the
nmur ders, Dom ngues bragged about killing Pechpo for her
car, gave itens he had stolen from Pechpo as gifts to
friends, and used the victinms credit card. Doni ngues v.
Nevada, 112 Nev. 683, 917 P.2d 1364,112 Nev. 683; 917 P.2d
1364 (1996).

Followng a jury trial in the Eighth Judicial District
Court of Nevada, O ark County, Dom ngues was convicted of
first-degree nurder, first-degree nurder with a deadly
weapon, burglary, and robbery with use of a deadly weapon.
Dom ngues was sentenced to death for each of the two nurder
convictions, and the Suprene Court of the State of Nevada
affirmed the conviction. 917 P.2d 1364 (Nev. 1996). The
United States Suprene Court deni ed Dom ngues’ petition for
a wit of certiorari. 519 U S. 968 (1996). Subsequently,
Domi ngues filed a notion in state court for the correction
of an illegal sentence; he clained that, because he was
si xteen years old at the tinme of the nurders, his execution
woul d violate the International Covenant for Political and
Cvil Rights as well as custonmary international |aw. The
state trial court denied the notion, and the Suprenme Court
of Nevada affirned the | ower court decision, based on the
fact that the United States had ratified the Covenant with
a reservation that exenpted the United States fromthe
Covenant’s bar on the execution of juvenile offenders.



Donmi ngues v. State, 961 P.2d 1279 (Nev. 1998). Thereafter,
the United States Suprene Court denied Dom ngues’ petition
for a wit of certiotari. Dom ngues v. Nevada, 120 S.Ct.
396 (U.S. 1999).

ARGUMENT

| nposition O Capital Punishnent On Juvenile Ofenders

Does Not Violate Any Treaty Obligation O The United
St at es.

The United States recognizes that sone treaties
contain provisions that would prohibit the inposition of
the death penalty in this case — including the Anerican
Convention on Human Rights (“Anmerican Convention”), the
Convention on the Rights of the Child (CRC), and the
I nternati onal Covenant on Civil and Political Rights
(ICCPR). However, the United States is not a party to
ei ther the Anerican Convention or the CRC and, with respect
to the ICCPR, the United States has accepted no obligation
under any of that instrument to abjure or prohibit the
inposition of the death penalty in this case.

A. The United States Has Accepted No Obligation
Under Any Instrunent Wthin the Conpetence of
Thi s Comm ssi on Regardi ng the Execution of
Juveni l e O f enders.

Petitioner incorrectly asserts that the Anerican
Decl aration creates a binding obligation on the United
States not to execute juvenile offenders. Petitioner’s
reliance on the Declaration is msplaced for two inportant
reasons. First, as the United States has consistently
asserted before this Comm ssion, the Anerican Declaration
does not create binding | egal obligations. Second, by its
pl ai n | anguage, the Anerican Decl aration recogni zes only
the right tolife; it does not prohibit either the death
penalty or the execution of juvenile offenders.

Further, the United States, as noted, is not a party
to the American Convention. Therefore, none of the
Convention’s provisions are applicable.



B. The United States Has Accepted No Obligation To
Prohi bit Capital Puni shment For Juvenil e
O f enders Under The International Covenant On
Cvil And Political Rights.

Petitioner clains that M. Dom ngues’ execution would
constitute a violation of U S. obligations under the | CCPR
Wi le petitioner correctly notes that article 6(5) of the
| CCPR prohibits the execution of juvenile offenders, the
United States nade a valid, effective reservation to this
provision. Accordingly, it is under no obligation to
prohibit the inposition of the death penalty in this case.

1. The United States’ Reservation To Article
6(5) Is Valid And Effective As A Matter O
| nternational Treaty Law

Maki ng reservations to international agreenents is a
wel | -established feature of treaty |aw and practice by
which a state nmay decline to accept certain provisions of a
treaty. See Vienna Convention on the Law of Treaties
(Vi enna Convention), May 23, 1969, art. 2(1)(d), 1155
UNT.S 332, 81.L.M 679; see also Restatenent (Third)
of the Law of Foreign Relations of the United States § 313
(1987) (Restatenent). As recognized by the United Nations
I nternational Law Commi ssion, this rule applies equally to
human rights instrunents |like the | CCPR Report of the
I nternational Law Conmmi ssion on the Work of its Forty-N nth
Session, 12 May - 18 July 1997, U. N. GAOR, 52nd Sess.,

Supp. No. 10, at 94, PP 44-45, U N Doc. A/52/10 (1997).

| ndeed, the |ILC Special Rapporteur has concl uded no
exception to the Vienna Convention is necessary for human
rights or other normative treaties. See id.

Under treaty | aw and practice, if treaty partners
di sapprove of a reservation nmade by the United States to a
treaty, those partners may object to the reservation. The
provi sions to which the reservation relates do not apply as
bet ween the reserving and objecting states, unless the
objecting state indicates that it declines to recognize a
treaty relationship with the reserving state. Qut of the
149 states that are parties to the ICCPR only 11 have
objected to the United States’ reservation to Article 6(5).
See Multilateral Treaties Deposited with the Secretary
General: Status as at 31 Dec. 2000, U. N Doc.
ST/LE SER E/ 19 (2001). Significantly, not one of these
States noted that it does not recognize the | CCPR as bei ng



in force between itself and the United States. Unanbi guous
State practice under the | CCPR, therefore, supports the
validity of the United States’ reservation to Article 6(5).
See Vienna Convention, art. 20(4)(b) (objection by a
contracting state to another state’s reservation to part of
a treaty does not prevent the treaty fromentering into
force between the two states unless such an intention “is
definitely expressed by the objecting State”).

Furthernore, while states are prohibited from maki ng
reservations inconpatible with a treaty’s object and
pur pose, to defeat the “object and purpose” of a treaty, a
reservation nust be inconpatible with the agreenent as a
whole. There is no bright-line standard for application of
t he obj ect and purpose test; rather, the International
Court of Justice (1CJ) endorses a case-by-case anal ysis of
multilateral treaties to determ ne what sort of
reservations, if any, could be made, and what their effect
woul d be, based on the treaty's "character[,] ... purpose,
provi si ons, node of preparation and adoption."
Reservations to Convention on Prevention and Puni shment of
Crime of Genocide, 1951 I.C. J. 15 (May 28) [hereinafter
CGenoci de Convention case]. Under the ICCPR it is extrenely
significant that not one State Party asserted that it was
not in atreaty relationship with the United States. In
accordance with practice under the Vienna Convention, the
U. S. reservations were presunmed accepted one year after
ratification by the other 138 States Parties that had not
obj ected within twel ve nonths.? See Gerard Cohen-Jonat han,
Les Reserves dans les Traites Relatifs aux Droits de
L' Homme, 4 Revue CGenerale de Droit International Public
915, 920 (1996).

The U S. reservation to Article 6(5) is not contrary
to the overall object and purpose of the | CCPR, which
generally fosters respect for civil and political rights
including: the right to self-determ nation, the right to
equal protection of law, the right to be free from slavery,
the right not to be subjected to torture, the right to a
fair trial, freedomof religion, and freedom of assenbly.
The United States has undertaken an obligation to guarantee
t hose rights safeguarded by the | CCPR;, however, it has
exercised its sovereign right tolimt its treaty
obligations with regard to others. A reservation to

2 Moreover, as noted above, with respect to those states objecting, only
Article 6(5), not the |ICCPR as a whol e, can be deened not to apply as
between the United States and objecting States.



Article 6(5), which addresses only one provision of a
treaty that addresses a wide range of civil and political
rights, does not constitute a rejection of the treaty’s
overal |l object and purpose.

2. There Is No Correl ati on Bet ween Non-
derogability O A Right Under Article 4 O
The | CCPR And The Centrality O That Ri ght
To The Treaty.

Petitioner appears to allege that by naking certain
provi sions, notably article 6(5)’s prohibition of the
execution of juvenile offenders, non-derogable during tines
of energency, the I1CCPR, and therefore States Parties
t heret o, have expressed an intent that no reservation to
article 6(5) is permssible. This claimhas no basis in
fact or |aw

Al t hough article 4(2) of the I CCPR makes Article 6(5)
non- derogable in tinmes of energency, Article 6(5) is not so
fundanental to the treaty that no reservation nmay be taken
toit. The derogability of a provision is very different
fromthe validity of reservations. Several rights of
prof ound i nportance, such as the right against arbitrary
arrest and detention (protected by Article 9(1)) and the
right to be inforned of the nature of crimnal charges
brought agai nst one (protected by Article 14(3)(a)), are
not nade non-derogabl e under the | CCPR

If the parties to the Covenant had intended to
prohi bit reservations to Article 6(5), they could have so
provided explicitly, as authorized by Article 19(b) of the
Vi enna Convention. Making the article non-derogabl e during
ti mes of enmergency does not, however, nean that
reservations are not permtted. Accordingly, as a natter
of treaty law, the United States’ reservation to Article
6(5) is valid and effective.



1. Inposition of the Death Penalty on Juvenile Ofenders
Does Not Violate Customary | nternational Law.

A. There Exi sts No General And Consistent State
Practice Based On Opinio Juris Sufficient To
Establish A Customary International Lega
Prohi bition O The Execution of Juvenile
O f enders.

There is no customary international |egal principle
prohi biting the execution of sixteen and seventeen year old
of fenders. Customary international law is internationa
law resulting froma general and consistent practice of
states followed by themfroma sense of |egal obligation,
or opinio juris. See Carter Trinble, International Law
(3"9), 1999, 134-136 (citing J. Starke, Introduction to Law
(9'" ed.) 1984, 34-38; Restatenment § 102(2).

In this instance, there is no uniformstate practice
regardi ng the execution of juvenile offenders. There are
at least fourteen additional States that do not have
donestic laws that prohibit the inposition of the death
penalty on persons who committed a capital offense when
under the age of eighteen,® including: Afghanistan,
Burundi, Bangl adesh, the Denocratic Republic of the Congo,
India, Iran, Iraq, Ml aysia, Mrocco, Myanmar, Nigeria
(excepting federal |aw), Pakistan, the Republic of Korea,
Saudi Arabia and the United Arab Em rates.

Further, there is no evidence of the requisite opinio
juris to indicate the existence of a customary
international |egal principle prohibiting the execution of
si xteen and seventeen-year-old offenders. For opinio juris
to exist, there nust be a “sense of |egal obligation, as
opposed to notives of courtesy, fairness, or norality...and
the practice of states recognizes a distinction between
obligation and usage.” Brownlie, Principles of Public
I nternational Law (5'"), 1998 (enphasis added).

3 See Sixth quinquennial report of the Secretary General on capital
puni shnment, reported in UN Doc. E/2000/3 (Mar. 31, 2000), at p. 21 and
FN 36 (“There are at |l east 14 countries which have ratified the
Convention on the Rights of the Child wi thout reservation but, as far
as is known, have not yet anended their |aws to exclude the inposition
of the death penalty on persons who conmitted the capital offence when
under 18 years of age.”




Here, the petitioner presents absolutely no evidence
that those States that have passed | aws prohibiting the
execution of juvenile offenders have done so out of a sense
of legal obligation to do so, that is, a |l egal obligation
arising fromcustomary law rather than froma treaty.

While it is true that many States have prohibited this
practice after accepting a treaty obligation to do so, this
is not the kind of obligation sufficient to create opinio
juris for purposes of establishing customary internationa
law.* Further, with regard to those States that have ended
the practice where they have not accepted a treaty
obligation to do so, the petitioner has presented no
evidence they did so out of a sense of a customary
international |egal obligation rather than for nationa
perceptions of nmoral or political goals.

B. The Existence of International |nstrunents
Prohi biting The Execution of Juvenile
O fenders Does Not Establish A Custonary
I nternational Legal Principle To This
Ef f ect.

Al t hough certain international instrunments prohibit
t he execution of juvenile offenders, these instrunents
neither bind the United States on this point nor create a
new norm of customary international |law. For exanple,
Article 6(5) of the American Convention recogni zes that
capital punishnent shall not be inposed upon persons who
were under the age of eighteen at the tinme the crine was
commtted. See Anerican Convention on Human Ri ghts, Nov.
22, 1969, art. 4(5), 1144 U N T.S. 123, 125, 9 1.L.M 673,
676. Nonetheless, Article 6(5) was approved only by a two
vote margin, with 40% of the assenbl ed states abstaining
fromvoting in favor of the provision. Accordingly, the
nere existence of such a provision in this instrunment
cannot support a claimthat this standard is recogni zed as
a normof customary international |law, certainly not in the
Americas. Digest of U S Practice in International Law,
Vol. |, p. 882 (1981-1988) (citing United States Menorandum
to Ednundo Vargas Carreno, Executive Secretary of the
I nt er-Anerican Conmi ssion on Human Rights (July 15, 1986)).

41t cannot credibly be argued that |egal obligation arising froma
treaty is sufficient to constitute opinio juris for purposes of
establishing customary international law. To accept such a principle
woul d conflate the two sources of international |law — treaty and custom
— to the point that no distinction could be drawn between the two.



The Convention on the Rights of the Child al so
contains a prohibition against the death penalty for
persons who were under 18 at the tinme of their offenses.
See Convention on the Rights of the Child, Nov. 20, 1989,
art 37(a), G A Res. 44/25, U N GAOR 44'" Sess., Supp. No.
49 at 167, U.N. Doc. A/11/19, 28 I.L.M 1118, 1470. The
United States agreed, however, to the adoption by consensus
of the provision against capital punishnment for juvenile
of fenders only on the condition that it retained the right
to ratify the Convention with a reservation on this point.
See Comm ssion on Human Rights, Report of the Wirking G oup
on a Draft Convention on the Rights of the Child, 45"
Sess., 2 Mar. 1989, at 101, U N Doc. E/ CN. 4/1989/48.

As indi cated above, the I CCPR al so includes a
prohi bition on the execution of juvenile offenders in
Article 6(5), which states: “[s]entence of death shall not
be i nmposed for crimes conmmtted by persons bel ow ei ght een
years of age and shall not be carried out on pregnant
worren.” Al though there was no separate vote on the words
“shall not be inposed for crinmes commtted by persons bel ow
ei ghteen years of age,” Article 6(5) was adopted by fifty-
three votes to five, with fourteen abstensions. Conm ssion
on Human Rights, 12'" Session (1957), A/ 3764, § 120 (o),
[AC 3/SR 820, 8§ 25]; See Bossuyt, MJ., Quide to the
“Travaux Preparatoires” of the International Covenant on
Cvil and Political Rights, p. 143 (Martinus N jhoff
Publ i shers 1987). The fact that nore than one third of the
countries either abstained fromthe vote or opposed Article
6(5) does not provide corroboration for the claimthat this
rule is recognized as a normof customary internationa
| aw.

Mor eover, recent attenpts to negotiate instrunents
that state that international |law “clearly establishes that
the inmposition of the death penalty on persons aged under
ei ghteen at the time of the offense is in “contravention of
customary international |aw have failed. For exanple, at
the | ast neeting of the U N Conmm ssion on Human Rights, a
draft decision of the Sub-Comm ssion for the Pronotion and
Protection of Human Ri ghts reported in UN Doc.

E/ CN. 4/ 2001/ 2, at 14, which put forth such a proposition,

failed to be adopted by the Comm ssion. Thus, a review of
t he circunmstances under which various treaties addressing

t he question were adopted establish no clear consensus of

either state practice or opinio juris. Accordingly,



customary international |aw does not prohibit the execution
of juvenile offenders.

C. The United States Has Persistently Objected To
The Devel opnent O A Custonary | nternationa
Legal Principle Prohibiting The Executi on O
Juvenil e O fenders.

Even if the execution of sixteen and sevent een-year-
ol d offenders were prohibited by customary international
law — which it is not — the United States has consistently
and persistently objected to the application of such a
principle to the United States. It is generally accepted
that, a state may contract out of a customin the process
of formation by persistent objection. See Restatenent
(Third) Foreign Relations Law of the United States 102 cnt.
d ("In principle a dissenting state which indicates its
di ssent froma practice while the lawis still in the
process of devel opnent is not bound by that rule of |aw
even after it matures.”"). On this basis, therefore, the
United States woul d not be bound by such principle if it
exi st ed.

As a matter of donestic law, the |laws of nmany states
within the United States provide for the prosecution of
juveniles as adults for the nost serious crines, either
automatically or after a transfer review process. Half of
the states in the United States permt juveniles to be
prosecuted as adults in certain capital cases: five states
have chosen age seventeen as the mninmum age and, in
ei ghteen states, sixteen is the m ninum age. Persons under
Ssi xteen years of age at the time of the crinme may not be
subject to capital punishment in the United States, as the
U.S. Suprenme Court held that such executions would violate
the U S. Constitution. See Thonpson v. klahoma, 487 U.S.
815 (1988) (executions of offenders age fifteen at the tine
of the their crines are unconstitutional).

In addition to the positions taken during the
negoti ation of the instrunments descri bed above, see supra
at Section Il. - B., the United States has persistently
asserted its right to execute juvenile offenders in
multiple international fora, such as the United Nations
CGeneral Assenbly, the United Nations Comm ssion on Human
Ri ghts, responses to U N. Special Rapporteurs, the Counci
of Europe, the Organization for Security and Cooperation in
Europe, the Organi zation of Anerican States, and the Inter-

10



Ameri can Conm ssion on Human Rights. See, e.g., In Re
Roach, Case 9647, T 38 (g)-(h) (Inter.-AmC H R 1987);
UNCHR Res. 2001/68 (Apr. 25, 2001) calling for a noratorium
on executions (27-18(United States)-7); see also UNCHR
Res. 2001/45 (Apr. 23, 2001) on extra-judicial, sunmary or
arbitrary executions and UNCHR Res. 2001/75 (Apr. 25, 2001)
on the rights of the child which called upon all states “in
whi ch the death penalty has not been abolished, to conply
with their obligations as assuned under rel evant provisions
of international human rights instrunent”; see also Brief
of the United States in Dom ngues v. Nevada, 120 S.Ct. 396
(U.S. 1999).°

In sum the United States cannot be bound by any
customary international |egal principle purporting to
prohi bit the execution of juvenile offenders given its
persi stent objection to the application of any such
standard to the United States.

I11. There Exists No Jus Cogens Prohibition On The
Execution of Juvenile Ofenders.

A jus cogens norm hol ds the highest hierarchical
position anong all other international norns and
principles. As a consequence, jus cogens norns are deened
to be non-derogable. Shaw, MalcolmN., International Law
(4'")y 1997, at 544. For a normto be jus cogens, the
international community of States as a whol e nust accept
and recogni ze not only the normbut also its preenptory
character. Vienna Convention on the Law of Treaties, art.
53; see also Restatenent of Foreign Relations Law of the
United States (Third) 8 102(3).

The precise nature and scope of the concept of jus
cogens however is a nuch disputed topic, and far nore

5 The only limted exception to the United States’ policy regarding
capital punishnment of juveniles is its ratification of the Fourth
Geneva Convention, which prohibits inposition of the death penalty
agai nst a national of another country held during tinme of war who was
under 18 when he committed the offense. See Geneva Convention Rel ative
to the Protection of Civilian Persons in time of War, Aug. 12, 1949,
art. 68, 6 U S. T 3516, 3560, 75 U.N.T.S. 286, 330. This does not
vitiate the United States’ status as a persistent objector, however.
The Fourth Geneva Convention addresses only the specific case of
foreign nationals held during time of war, and does not address the

i mposition of capital punishnent by a country on its own citizens or
aliens inits country in tinme of peace.

11



opi ni on exists that defines the concept of jus cogens than
determnes its particular content. Brownlie, Principles of
Public International Law (5'"), 1998. Piracy and genoci de
are the nost commonly cited jus cogens prohibitions, but
there is no consensus on other norns. What is clear is
that not all human rights and fundanmental freedons
establish jus cogens norns.

There is no jus cogens normthat establishes eighteen
years as the m ni num age at which an offender can receive a
sentence of death. |In order to so hold, the Conm ssion
woul d have to decide that this alleged prohibition has
simlar force to prohibitions such as those agai nst piracy
and genocide. There is sinply no support for this
proposi tion.

In Re Roach addressed the United States’ use of the
death penalty in the separate cases of Janes Terry Roach
and Jay Pinkerton. Wen Roach was seventeen years old, he
committed the rape and the nurder of a fourteen-year-old
girl and the nurder of the girl’s boyfriend; simlarly,

Pi nkerton commtted nurder in the course of a burglary with
the intent to commt rape, when he was seventeen years ol d.
In In Re Roach, the Conm ssion found that in the nmenber
States of the Organization of American States there was a
recogni zed norm of jus cogens that prohibits the State
execution of children. See In Re Roach, Case 9647, { 56
(Inter.-AmMC H R 1987). Notably, the Comm ssion did not
find that there was a jus cogens normthat prohibits the

i nposition of the death penalty for 16 — 18 year old

of fenders. Indeed, the Conm ssion refused even to find
thatesuch a prohibition existed in customary internationa

| aw.

6 The Conmi ssion also remarked that the diversity of state practice in
the United States, regarding the inposition of the death penalty and
the mninmnumage limt, “resulted in a patchwork schenme of |egislation”
and “[nmade] the severity of the punishment dependent..on the |ocation
where [the crime] was committed.” 1In Re Roach, Case 9647, { 61-62
(Inter.-AmC. H. R 1987). The inplication that there was inequality
before the law unless all fifty states maintained uniformlaws was
contradictory to the foundation of a federal system The keystone of a
constitutionally fornul ated federalismwas the division of politica
and | egal powers between two systems of government. Knapp v.

Schwei tzer, 357 U.S. 371 (1958). Under a federal system states were
expected to have different |aws, because “[e]ach has the power,

i nherent in any sovereign, independently to determ ne what shall be an
of fense against its authority and to punish such offenses.” United
States v. Weeler, 435 US 313, 320 (1978)(quoting United States v.
Lanza, 260 U.S. 377, 382 (1922).




The petition before the Comm ssion in this case
presents no evidence to support a finding to the contrary
today. If the Comm ssion was unable to find sufficient
state practice to recognize a customary international |ega
prohi bition on executing offenders |ess than 18 years old
in 1987, to now recognize this very sane principle as jus
cogens today would fly in the face of reason

CONCLUSI ON

The appellate process in the United States affords
t hose convicted of capital offenses the very highest |evel
of due process. The United States does not treat the
i mposition of the death penalty lightly or subject capital
cases to mere cursory review On the contrary, the U S
appel | at e process provides avenues for both state and
federal court review of every crimnal conviction. To
saf eguard the due process rights of defendants, sone
appeal s are automatic and provide for mandatory direct
appeal of capital sentences. |In general, appellate review
in the United States ensures that defendants’ trials are
fair and inpartial, that convictions are based on
substanti al evidence, and that sentences are proportionate
to the crine.

The U.S. practice regardi ng execution of juvenile
of fenders is consistent with its obligations under
international law. The United States had accepted no
treaty obligation which would have prohibited it from
executing M. Domi ngues in this case. The total abolition
of capital punishnent has not yet risen to the |evel of
customary international [aw, and customary international
| aw does not prohibit the execution of a person aged
si xteen or seventeen at the tinme of commi ssion of the crine
for which they were judged conpetent to be tried as adults.
Even if such a legal normexisted — which it does not — the
United States would not be bound by it as our |ong-standing
practice in this area represents a consistent pattern of
dissent. Finally, there exists no jus cogens prohibition
on the execution of offenders, who were juvenile at the
time of their offense.
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On the basis of the foregoing, therefore, the United
States respectfully requests that the Conm ssion di sm ss
the petition in this matter.
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